ABSTRACT: The purpose of this article is to describe the right to collective action in cross-
Fundamental rights comprise social and employment rights, and they are mostly referenced in international human rights documents and national Constitutions. Social rights enable citizens to demand services and assistance (regarding the right to health, the right to education, social security rights, etc.) from the State, and in contrast, envisage obligations for the States, materialised by means of State measures or direct actions. In employment contexts, such rights include, for instance, the right to collective or industrial action, and to collective bargaining. In particular, industrial actions, including sympathy actions and blockades, strikes, lockouts and so on, are the usual means of achieving coverage for weak parties. All such rights are covered by domestic laws, which may differ from one State to another. The issue analysed in this article regards collective action in cross-border employment contexts, a discipline that has been left to national legislation and its implementation to domestic courts. With regard to the Member States of the European Union (EU), it seems clear that there are different provisions and different parameters to evaluate the legitimacy of industrial action. Even considering EU law, it is not possible to find specific rules governing collective action (or redress).
This paper aims to illustrate the recognition of fundamental social rights, particularly the right to collective action, in international and European instruments, and to point out the protection offered at the national level and in Europe, with particular regard to EU law. In the EU Member States, there is no uniformity between the national laws concerning the procedural aspects and the criteria for the legitimacy of collective action. Indeed, the main problems arise in cross-border contexts. EU law and private international law rules, mainly on the applicable law and jurisdiction, do not provide a consistent legal framework. An evaluation of existing EU private international law is carried out in order to reflect on the necessity of specific EU legislation aimed at guaranteeing the recognised fundamental social rights. 1 First, it is appropriate to provide the notion of collective action contained in the 2013 Communication of the Commission, which states that it is: a procedural mechanism that allows, for reasons of procedural economy and/or efficiency of enforcement, many similar legal claims to be bundled into a single court action. Collective redress facilitates access to justice in particular in cases where the individual damage is so low that potential claimants would not think it worth pursuing an individual claim. It also strengthens the negotiating power of potential claimants and contributes to the efficient administration of justice, by avoiding numerous proceedings concerning claims resulting from the same infringement of law. 2 This procedural mechanism is deemed to be a means of protection favouring weak parties, even those organised in trade unions for employment issues, who are 3 Federico Fabbrini, "Europe in Need of a New Deal: On Federalism, Free Market and the Right to Strike", in Georgetown Journal of International Law, 43, 2012, spec. 1185-86, available at SSRN http:// ssrn.com/abstract=2029145. 4 See Article 8. 5 "Convention concerning Freedom of Association and Protection of the Right to Organise", adopted in San Francisco on 9 July 1948, 31st ILC session, and entered into force on 4 July 1950. 6 "Convention concerning the Application of the Principles of the Right to Organise and to Bargain Collectively", adopted in Geneva on 1 July 1949, 32nd ILC session, and entered into force on 18 July 1951. 7 See Article 11. 8 See Article 13. 9 See Article 6. 10 See Article 28. 11 See Article 153 TFEU and infra, para. 3. the two decisions of the ECJ Grand Chamber, Viking and Laval. 12 The Court held that the right to strike is a fundamental right of the EU constitutional order, but it recognised the need to balance workers' rights with economic freedoms. This means that it has extended EU free movement principles in ways that allow employers to prevent or penalise what would otherwise be regarded domestically as permissible industrial action and that compromise the right to strike.
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In any case, the last word is left to the national judges.
Protection of social rights at the national level
The right to strike, as a social collective action right, is legally recognised in some of the Constitutions of the Member States, but it is mainly considered by their Constitutional Courts. A short analysis of the Portuguese and Italian contexts is included here in order to show the way in which social rights (in general, without specific reference to collective action) are taken into account, and the challenges and obstacles that their protection may encounter. Indeed, both the Italian (Corte costituzionale) and Portuguese (Tribunal Constitucional) Constitutional Courts have addressed social rights protection in some of their recent judgements, which have been delivered in the context of the economic crisis.
In general, judges apply constitutional principles with the aim of fully and effectively pursuing a high level of protection for constitutional rights. The balance between fundamental rights and economic measures has been implemented by the ECJ with reference to fundamental economic freedoms as pillars of EU law. Nevertheless, one could note that EU law clearly refers to the common constitutional traditions of the Member States, 14 so the ECJ should also probably take national values into account. The finding of the ECJ, which recognised the economic freedoms as prevailing over social rights, appears not to have been followed by (some) national judges. It is, however, important to remember that, in social and employment contexts, the EU does not have an exclusive competence. Therefore, a dialogue between the national and European judges could be a viable way to find an appropriate legal basis to develop a new legislative act addressing cross-border employment disputes. After all, the EU should pursue the protection of fundamental social rights as part of the general principals of EU law.
Broadly speaking, both the Italian and Portuguese Constitutional Courts have considered the protection of social rights in the current economic context dealing with austerity measures (EU-recommended), which have involved substantial cuts in their social provisions.
The 18 Moreover, it analyses the right to work: It "has probably been the most affected fundamental right in the context of the economic crisis. It has been affected by the crisis itself ([which] led to a significant rise of unemployment) and by austerity measures. These measures included pay-cuts, reduction[s] of severance payments and increase [s] in working hours without additional pay." 19 The Portuguese Constitutional Court judgement No. 187 of 2013 concerned the suspension of holiday pay, which it declared unconstitutional as a violation of the principle of equality. The Court has stated that the international and European obligations had a constitutional legal basis, but that they should not impose legislative measures that lead to the violation, not only of equality and proportionality principles, but also of human dignity. 20 Constitutional law doctrine has deemed this case to be a condemnation of the violation of constitutional rights in relation to the EU agreement (the 2011 Economic Adjustment Programme) 21 implemented by the national provisions. 22 The Tribunal do Trabalho do Porto, which applied to the ECJ with a reference for a preliminary ruling, claimed respect for EU law. 23 The Portuguese judges asked for an interpretation of Articles 20, 21(1) and 31(1) of the EU Charter of Fundamental Rights in a case dealing with national legislation that provides for salary reductions for certain public sector workers. The ECJ stated that it "clearly lacks jurisdiction with regard to the request", because EU law was not involved. 24 Some considered the request to be an expression of a "European constitutionality issue", 25 in which the Portuguese judges searched for a European legal basis to declare the national legislation at stake to be inadmissible. They believed that the domestic measures were contrary to the principles of equality and non-discrimination, as well as to the right to fair and just working conditions. Again with reference to Portuguese austerity measures, the European Court of Human Rights (ECtHR) dealt with the case Da Conceição Mateus and Lino Jesus Santos Januário v. Portugal. 26 The case concerned the payment of the applicants' public sector pensions, which were reduced in 2012 because of cuts to Portuguese government spending. The Court examined the compatibility of the reductions of the applicants' pension payments with Article 1 of Protocol No. 1 (protection of property). The Court held that the pension reductions had been a proportionate restriction on the applicants' right to protection of property. In light of the exceptional financial problems that Portugal faced at the time, and given the limited and temporary nature of the pension cuts, the Portuguese government had struck a fair balance between the interests of the general public and the protection of the applicants' individual right to their pension payments.
It is clear that the economic crisis and the urgent national measures may affect individual social rights negatively, as in the abovementioned circumstances. Recourse before the European Courts, i.e. the ECJ or the ECtHR, has been sought with the aim of pursuing European protection of social rights. Both Courts, however, have rejected such requests, either because of their incompetence or because of the States' margin of appreciation.
On the one side, the ECJ held that "é jurisprudência assente que as exigências que decorrem da proteção dos direitos fundamentais vinculam os Estados Membros sempre que estes sejam chamados a aplicar o direito da União. Todavia, importa recordar que, nos termos do artigo 51, n.°1, da Carta, as disposições desta têm por destinatários "os Estados Membros, apenas quando apliquem o direito da União", e que, por força do artigo 6, n.°1, TUE, que atribui valor vinculativo à Carta, esta não cria nenhuma competência nova para a União e não altera as competências desta. Ora, não obstante as dúvidas expressas pelo órgão jurisdicional de reenvio quanto à conformidade da Lei do Orçamento de Estado para 2011 com os princípios e os objetivos consagrados pelos Tratados, a decisão de reenvio não contém nenhum elemento concreto que permita considerar que a referida lei se destina a aplicar o direito da União. Não ficou assim demonstrada a competência do Tribunal de Justiça para responder ao presente pedido de decisão prejudicial. Nestas circunstâncias, há que concluir que o Tribunal de Justiça é manifestamente incompetente para conhecer do pedido de decisão prejudicial apresentado pelo Tribunal do Trabalho do Porto." 27 On the other side, the ECtHR stated that the margin of appreciation "is usually allowed to the State under the Convention when it comes to general measures of economic or social policy. Because of their direct knowledge of their society and its needs, the national authorities are in principle better placed than the international judge to appreciate what is in the public interest on social or economic grounds, and the Court will generally respect the legislature's policy choice unless it is "manifestly dell-aic-crisi-economica-e-diritti-fondamentali.html. 26 29 concerned the freezing of the salaries of university teachers. The Court held that, by virtue of the reasonableness principle, the development of such measures must be considered in the current economic, legal, national and European contexts.
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Italy has enacted a number of legislative and other measures related to the crisis, which are summarised in the 2015 Country Report on Italy.
31 Among them, in Law 92/2012 -the so-called Legge Fornero, 32 named after the then Minister of Employment -the main objectives were more equal protection of workers, regardless of the type of employment contract, and more flexibility in hiring and dismissing workers.
33 An Italian trade union (CGIL) "submitted a complaint to the European Commission denouncing that the Reform infringes EU law (i.e. Council Directive 1999/70/EC of 28 June 1999 concerning the framework agreement on fixed-term work) because, among other things, it eliminates the requirement for a justification to use short-term employment contracts and, by so doing, 'translates into a wide broadening of the unjustified use of short-term contracts'. Similar allegations were raised to the ECJ in the case Mascolo 34 concerning the use of short-term contracts to meet essentially permanent needs in the Italian public education sector." 35 The ECJ held that and staff, of obtaining compensation for any damage suffered on account of such a renewal. It appears, subject to the checks to be carried out by the referring courts, that such legislation, first, does not permit objective and transparent criteria to be identified in order to verify whether the renewal of those contracts actually responds to a genuine need, is capable of achieving the objective pursued and is necessary for that purpose, and second, does not contain any other measure intended to prevent and punish the misuse of successive fixed-term employment contracts.
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Balancing social rights with economic measures is the core issue. National courts have claimed respect for the fundamental rights provided for in the EU Charter in relation to the restrictive measures adopted by the States to tackle the economic crisis. As pointed out by the ECJ, the Member States must respect fundamental rights whenever they are called upon to apply EU law, as stated by Article 51, 1 of the EU Charter. By contrast national measures imposing restrictions on social rights, such as those in the cases before the Portuguese and Italian Constitutional Courts, should not fall within EU law, because it is provided that under Article 5 TFEU the Member States shall coordinate the economic policies within the EU. Thus, the measures adopted by them in the field of economic policies should not be subject to EU general principles.
A similar issue has arisen according to the ECJ case-law on EU competence in economic governance and monetary matters. 37 The Court stated that Member States are not implementing EU law, within the meaning of Article 51, 1 of the EU Charter, when they establish a stability mechanism such as the ESM (European stability mechanism, under Article 136, 3 TFEU, the insertion of which is provided for by Article 1 of Decision 2011/199). In particular, it observed that the EU and FEU Treaties do not confer any specific power on the Union to establish the ESM and its creation is not capable of affecting the exclusive competence held by the Union under Article 3, 1, c TFEU in the area of monetary policy for the Member States whose currency is the euro. So, ESM and national measures adopted as a result of it are not included in the EU law scope. It follows that Member States are not obliged to respect EU Charter' rights and they are not subject to ECJ jurisdiction. However, such statement has been criticised for its inconsistency. In the field of Economic and Monetary Union (EMU) the Member States and institutions when adopting economic or monetary measures are required to comply with the Charter, but this does not occur when the same or similar measures are adopted in the field of ESM.
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Moving ahead to collective action in cross-border contexts, one could wonder if such action, i.e. a strike or another industrial action, may be legitimately exercised with the aim of obtaining respect for social rights. Indeed, international, European and national instruments have recognised the right to collective redress as a fundamental social right. Thus, the remaining questions concern the most suitable solution for guarantying social rights in a period of economic crisis, as well as the (constitutional) rights that should be guaranteed. Because of all of the above considerations, the choice between the public interest and the protection of social 36 Judgment Mascolo, para. 120. 37 
Protection of social rights in Europe
Given the recognition of social rights in Europe, as mentioned above with specific regard to the Council of Europe's instruments (the European Convention on Human Rights and the European Social Charter) and European Union law (EU Treaties and the EU Charter of Fundamental Rights), their protection is a primary objective. On the one side, the EU needs to address economic and social divergences, which have been widening. On the other side, the difficulty in overcoming the crisis is largely due to the weaknesses in the current monetary union model, which gives national governments only one option for adjusting their economies: cost-cutting and ever-greater flexibility in the labour markets.
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Within the political debate about how to tackle the economic needs and social challenges, the European Commission presented the 2013 Communication entitled "Strengthening the social dimension of the economic and monetary union," 41 in which it "proposes a number of initiatives to strengthen the social dimension of EMU with a particular focus on three points: reinforced surveillance of employment and social challenges and policy coordination; enhanced solidarity and action on employment and labour mobility; strengthened social dialogue." 42 This action falls within the scope of the Europe 2020 Strategy for smart, sustainable and inclusive growth, which places social policy at the core of the EU's economic plan. 43 Following the Communication, the European Parliament, in its 2013 Resolution, 44 urges that social considerations be placed at the core of European integration and mainstreamed into all EU policies and initiatives; considers that the social dimension should be a reconciliation/trade-off factor in terms of 'benchlearning'; notes that the purpose of the social dimension of the EMU is to provide social security and a sufficient living standard for current and future generations; considers it important, therefore, for EU citizens to see that their Union is capable of promoting social progress. It should be noted that employment and social policies fall, very largely, under the national competence of the Member States: Social policy is an area of shared competence between the EU and the Member States (Article 4, 2, b TFEU). Pay, the right of association, the right to strike and the right to impose lock-outs are beyond EU competence (Article 153, 5 TFEU). The harmonisation of national laws in the areas of social exclusion and the modernisation of welfare protection systems are also beyond EU competence, though the EU may coordinate the national laws (Article 153, 1 TFEU). Furthermore, any EU legislation relating to employees' protection against dismissal, the information and consultation of workers, collective representation and the defence of workers' and employers' interests, and the conditions of employment for non-EU nationals, requires unanimity in the Council (Article 153, 2 TFEU). "The absence of a general regulatory authority by the EU over employment conditions and social law is the key point regarding the interrelation of social and labour rights and Internal Market law." 46 However, ECJ case-law has expanded upon the Treaties. Two decisions are controversial with specific reference to the protection of workers' rights through trade union actions, industrial actions or strikes. In Viking, 47 the Court found that the rights of workers to associate and take collective action were fundamental rights recognised by the EU legal order. Such collective action may legitimately restrict the right of the establishment of an undertaking that intends to relocate to another Member State, in order to protect the workers of that firm. The restriction should not be disproportionate, and its evaluation is left to the referring court. This ECJ finding demonstrates that "the right of trade unions to exercise their collective fundamental right is very seriously hampered by the application of internal market law." 48 In Laval, 49 the Court again found that trade unions had been exercising a fundamental right to take collective action, recognised by EU law, but that its practical exercise had led to barriers to inward investment that were disproportionate. The ECJ's reasoning started with the consideration that the provisions on the free movement of services in the TFEU have a horizontal direct effect. "The right of trade unions of a Member State to take collective action by which undertakings established in other Member States may be forced to sign the collective agreement for the building sector is liable to make it less attractive, or more difficult, for such undertakings to carry out construction work in Sweden, and therefore constitutes a restriction on the freedom to provide services within the meaning of Article 49 EC." 50 Only nondiscriminatory, justified and proportionate industrial action is lawful. 
In his opinion, Advocate General Mengozzi noted:
Article 49 EC [now Article 56 TFEU] cannot impose obligations on trade unions which might impair the very substance of the right to take collective action.
[…] That assessment must, in my view, be extended to a situation where, as would appear to be the case here, the right to take collective action is allowed not only in order to defend the interests of trade union members but also to enable them to pursue legitimate objectives recognised by Community law, such as the protection of workers in general and the fight against social dumping in the Member State concerned. Nevertheless, since that right is not absolute, its exercise must be reconciled with the Community public interest requirement represented by the freedom to provide services in the Community. 51 Collective action should be a means aimed at the protection of social rights. One may argue that the ECJ respects the right to collective bargaining, collective action and to strike only within the limits of economic freedom, with a clearly lower value and not as an equivalent fundamental right. In doing so, it adopts a negative approach that is restricted to industrial action taken substantially by host country unions and not by the posted workers.
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One author observed the inconsistency in the ECJ's reasoning, because it calls upon national judges to maintain a balance, i.e. to determine if the collective action is proportionate and justified, without a direct decision about the prevalence of one right over another. He noted: "in both cases, the Court uses the term 'balancing', although the impression one gets is that it gave rather more weight to the economic freedoms invoked by the trade unions. A particular quirk of the EU judicial system is that the outcome of the balancing does not always have to be decided by the ECJ itself. The preliminary reference mechanism may create a situation where it is not the international court itself (in this case, the ECJ) that decides on the balance to be struck, in a given case, between economic objectives and human rights, but the national courts where the case originates -albeit under guidance of general guidelines formulated by the ECJ." posted workers are not restricted in their rights simply because of the nationality of the enterprise." 55 After it stated its competence, 56 the ESCR affirmed that the Swedish legislation "constitutes a disproportionate restriction on the free enjoyment of the right of trade unions to engage in collective action, in so far as it prevents trade unions taking action to improve the employment conditions of posted workers over and beyond the requirements of the above-mentioned conditions." This collective redress has a symbolic value: The trade unions applied to the ESCR to claim respect for international standards, because collective action aimed at protecting social rights is missing in the EU system. 57 The main assumption of the ECJ must be given attention: "[T]he right to take collective action, including the right to strike, must therefore be recognised as a fundamental right which forms an integral part of the general principles of Community law the observance of which the Court ensures." 58 The Court recognised the existence of a fundamental right to strike in the EU constitutional order. Nevertheless, the express recognition did not lead to enhanced protection of that right. The ECJ designed a balancing test between free movement and social rights that ensures the protection of the right to strike only when industrial action is suitable and proportionate to the achievement of the workers' goal. 59 Indeed, the Laval and Viking judgements contain references to a number of international treaties to which the Member States are parties, as well as instruments developed by the Member States at the (then) Community level. The international treaties to which the Court referred are the 1961 European Social Charter, to which Art. 136 EC (now Art. 151 TFEU) specifically refers, and the ILO Convention No. 87. At the EU level, the Court referred to the Community Charter of the Fundamental Social Rights of Workers and the EU Charter. 60 In fact, the Court is entitled to draw inspiration from those instruments for the protection of human rights, as well as from the ECHR, as provided for in Article 6, 2 TEU. The ECJ then added that the exercise of that right may, nonetheless, be subject to certain restrictions in accordance with Community law and national law and practices. 61 However, the ECJ did not refer to the common constitutional traditions of the Member States in which the right to strike is recognised in either the Laval ruling or the Viking case. It did not derive any substance from those sources. However, in Laval, Advocate General Mengozzi pointed out that "the Court has already emphasised that its principal aim, as is apparent from its preamble, is to 'reaffirm rights as they result, in particular, from the constitutional traditions and international obligations common to the Member States, the TEU, the ECHR, the Social Charters, and the case-law of the Court … and of the ECtHR'." 62 He then noted that as regards the constitutional traditions of the Member States, whilst I am not of the view that they must be examined exhaustively, in view of the fact that the EU Charter, although not binding, is principally intended to reaffirm the rights resulting in particular from those traditions, I would nevertheless point out that the constitutional instruments of numerous Member States explicitly protect the right to establish trade unions and the defence of their interests by collective action, the right to strike being, in that connection, the method most regularly referred to. 63 With regard to the ECHR, the freedom to form trade unions and the right to resort to collective action are provided for in Article 11, relating to the freedom of assembly and of association, of which trade union freedom is merely one special aspect. It does not expressly refer to the right to collective action. Nevertheless, it covers such right through ECtHR case-law. In fact, the Court has held that "strike action is an important method by which trade unions protect their members' interests. It follows that any restriction on the freedom to strike can be justified under Article 11, 2 ECHR only if 'prescribed by law', in pursuance of one or more legitimate aims, and 'necessary in a democratic society' for the achievement of those aims." 64 In his Concurring Opinion in Hrvatski Liječnički Sindikat v. Croatia, 65 Judge Pinto de Albuquerque observed: "the right of association of workers includes the following essential elements: the right to form and join a trade union, the prohibition of closed-shop agreements, the right to bargain collectively with the employer and the right for a trade union to seek to persuade the employer to hear what it has to say on behalf of its members. In a democratic society, the ultimate practical "means to persuade the employer to hear" the demands of the workers is obviously strike action. If collective action represents the core of the workers' freedom of association, strike action is the core of the core. Indeed, striking predated both unions and collective bargaining. Thus, the taking of strike action should be accorded the status of an essential element of the Article 11 guarantee." 66 Within the Council of Europe system, another instrument is of great relevance in the field of social protection. The European Social Charter, enacted in 1961 and revised in 1996, in Article 6, 4, explicitly protects "the right of workers and employers to collective action in case of conflicts of interest, including the right to strike." 67 The ESC, however, did not include any effective mechanism to enforce this right. Compliance by the signatory States is ensured through periodic reviews, and it was not until 1995 that an optional Protocol was adopted to allow a complaint before the European Committee of Social Rights (ECSR). The Committee may also assess the compliance of a national situation with the Charter, including when the transposition of a European Union Directive into domestic law may affect the proper implementation of the Charter. 68 This is justified on the basis that when the EU Member States agree on binding measures in the form of directives which relate to matters within the scope of the European Social Charter, they should take full account of the commitments they made upon their ratification of the European Social Charter, just as they should all other international instruments to which they are parties. 69 Ultimately, neither the ECHR nor the ESC offer an effective means to protect the right to strike at the European level. 70 In this scenario, the recent judgement delivered by the ECJ in the CASTA case, a reference for a preliminary ruling concerning the application of EU general principles in national public activities whose relevant elements are confined to a single Member State, but from which it is nevertheless possible to determine a certain cross-border interest, necessitates reflection. 71 The Court evaluated the compatibility of Italian legislation authorising regional health authorities to entrust medical transport activities to registered voluntary associations fulfilling the legal requirements, directly and without advertising, by means of reimbursement of the expenditure incurred with EU principles on public health. It recognised that it is a purely internal situation (national transport contracts with voluntary associations) which pursues budgetary and public service purposes. 72 The Member States are competent in the organisation of their public health and social security systems, and such objectives are taken into consideration by EU law. 73 The Member States must guarantee the exercise of fundamental freedoms in the area of health care and must not "introduce or maintain unjustified restrictions", "however, in the assessment of compliance with that prohibition, account must be taken of the fact that the health and life of humans rank foremost among the assets or interests protected by the Treaty and it is for the Member States, which have a discretion in the matter, to decide on the degree of protection which they wish to afford to public health and on the way in which that degree of protection is to be achieved (judgement in Azienda sanitaria locale No 5 'Spezzino' and Others, C-113/13, EU:C:2014:2440, para. 56 and the case-law cited)." 74 In the case at issue, the Court allowed restrictions on the economic freedoms in the pursuit of EU general principles such as public health, limited only by the prohibition of the abuse of rights. 75 What if such a solution is (hypothetically) valid in the context of the protection of social rights (such as in the cases before the Italian and Portuguese Courts)? The balance between economic freedoms and social rights should be determined based on some considerations, namely the EU principles in the social context, the lawfulness of the restrictions on economic freedoms, the compatibility of national legislation with EU law, and the national law's objective. In particular, it could be asserted that the protection of social rights may be negatively affected in the case of national legislation that pursues "the objectives of the good of the community and budgetary efficiency on which that system is based." 
Collective action in EU private international law
The recognition of the right to collective action in the general category of fundamental social rights does not imply, with certainty, the existence of specific provisions in the EU legal order, but it necessarily indicates that the EU ascribes it some importance. 77 At present, collective action, in cross-border contexts, faces legal obstacles affecting its effectiveness. 78 The issue deals with the existing EU private international law, which does not provide for precise dispositions in favour of disputes regarding employees engaged in transnational employment.
As a general principle, employees are deemed in need of protection as weaker contractual parties. 79 Recital 18 of the Brussels I Recast 80 states: "[I]n relation to… employment contracts, the weaker party should be protected by rules… more favourable to his interests than the general rules." Similarly, Recital 23 of the Rome I Regulation 81 provides that "as regards contracts concluded with parties regarded as being weaker, those parties should be protected by conflict-of-law rules that are more favourable to their interests than the general rules." Moreover, Recital 5 of the Posted Workers Directive 82 reads as follows: "[A]ny such promotion of the transnational provision of services requires a climate of fair competition and measures guaranteeing respect for the rights of workers." Recital 22 then states that "this Directive is without prejudice to the law of the Member States concerning collective action to defend the interests of trades and professions." Unions may organise forms of collective actions other than strikes, but it has been pointed out that the host Member States' unions typically fail to arrive at a sustainable way to organise and represent posted workers. 83 In this legal framework, the European Commission has suggested two proposals. The first initiative is the 2012 Proposal for a Council Regulation "on the exercise of the right to take collective action within the context of the freedom of establishment and the freedom to provide services." 84 This followed the 2010 Monti Report on "a new strategy for the single market," 85 which addressed the question "on a practical ground, [of] whether the Posting of Workers Directive still provides an adequate basis to manage the increasing flow of cross-border temporary secondment of workers, while protecting workers' rights. On a normative ground, the question concerns the place of workers' right to take industrial action within the single market and its status vis-à-vis economic freedoms." 86 The 2012 Proposal is thus referred to as the (proposed) Monti II Regulation. In the 2010 Report, after recalling the Laval quartet sentences, the author suggested the introduction of a provision to guarantee the right to strike, affirming that "a "social progress clause" would "immunise" the right of strike, as recognised at [the] national level, from the impact of single market rules."
The goal of the proposed Monti II Regulation was to "lay down the general principles and rules applicable at [the] Union level with respect to the exercise of the fundamental right to take collective action within the context of the freedom of establishment and the freedom to provide services." In the Explanatory Memorandum accompanying its proposal, the Commission stated that the proposed Regulation sought to address the "tensions between the freedoms to provide services and of establishment, and the exercise of fundamental rights such as the right of collective bargaining and the right to industrial action" recognised by the ECJ decisions in Viking and Laval. It deemed the clarification of the status of the right to collective action in cross-border contexts to be necessary. A regulatory intervention at the EU level may be "the most effective and efficient solution to address the specific objective [of] reducing tensions between national industrial relation systems and the freedom to provide services." 87 The Proposal, in its Recitals, recalled the international instruments that provide for the right to take collective action, which is the corollary of the right to collective bargaining, without explicitly referring to the right or freedom to strike. Article 1 contained the so-called 'Monti clause', which confirmed that the draft Regulation would not have affected the right to strike provided by the industrial relations laws of the Member States or their enforcement of collective agreements. It was in line with the text of a similar provision in the Proposal for a Regulation on jurisdiction and the recognition and enforcement of judgements in civil and commercial matters (Brussels I Recast), 88 but it was later rejected. 89 Article 2 recognised that situations may arise involving cases of conflict in which their exercise may have to be reconciled in accordance with the principle of proportionality in line with the standard practice by the courts and EU case-law. At least, the Proposal seemed to represent a framework for the regulation of the right to strike at the EU level. The Commission withdrew the proposed Regulation after several Member States voiced objections concerning its legal basis, 90 and it has not made alternative proposals since then. The Posting of Workers Enforcement Directive was the second act proposed by the Commission, and it was adopted in 2014. 91 This Directive aims to reconcile the exercise of the freedom to provide cross-border services under Article 56 TFEU with appropriate protection of the rights of workers who are temporarily posted abroad for that purpose. It took into account the issue of how to set the right balance between the trade unions' exercise of their right to take collective action, including the right to strike, and the economic freedoms enshrined in the TFEU, in particular, the freedom of establishment and the freedom to provide services. 92 Its Article 1.2 contains a subsequent version of the 'Monti clause', which states: "[T]his Directive shall not affect in any way the exercise of fundamental rights as recognised in [the] Member States and at [the] Union level, including the right or freedom to strike or to take other action covered by the specific industrial relations systems in [the] Member States, in accordance with national law and/or practice. Nor does it affect the right to negotiate, conclude and enforce collective agreements and to take collective action in accordance with national law and/or practice." Certain features should be highlighted: the disappearance of the reference to Community/EU law; the mention of the right or freedom to strike; the primacy granted to national law and practices; and the recognition of the protection of the right to strike as part of EU law. 93 In the EU private international law framework on employment matters, the Rome II Regulation 94 on the law applicable to non-contractual obligations and the Brussels I Recast Regulation are of interest. In particular, industrial action is considered in Article 9 of Rome II. This conflict of laws rule determines that the applicable law is that of the country where the industrial action is to be taken or has been taken, but it only applies to non-contractual liability. This means that it does not cover the consequences for individual employment contracts, which are governed by
